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As an employment defense lawyer, I regularly represent businesses who are sued related to an employment issue.  I recently handled a couple of lawsuits, representing employers who have been sued for discrimination and/or wrongful discharge, where a properly drafted and executed employment application was critical to the quick disposition of the case.  

In case “A”, the employee filled out the employment application indicating that she had voluntarily left certain employers.  At the end of the application, the potential employee “certified” (via her signature) a number of different issues, including her status as an at-will employee and also that the information contained in the employment application was true and that if any of the information she provided turned out to be false, that she understood she would be immediately terminated. When my client terminated her for poor performance and absenteeism, after just a few weeks of employment, she filed suit claiming she was a whistle blower.   At the plaintiff’s deposition, it was established through information subpoenaed from prior employers, that she had falsified her application, since the prior employers she claimed she left voluntarily had actually terminated her employment.  Her attorney agreed to settle the case for a nominal amount after the employment application fraud was discovered.  

In the second instance, case “B”, the employee applied to work at a medical facility and was required to disclose criminal convictions on the application pursuant to Michigan law.  She certified that she understood that the information in the application was true and that if the information was not true that she would be immediately terminated.  The employee had been convicted of two felonies that she failed to disclose.  These felonies did not appear in the Michigan State Police Criminal Conviction Record for several years.  When this information was discovered, the employee was terminated and then claimed that her discharge was discriminatory.  The employer successfully defended the matter based upon the employment application fraud which was considered a legitimate non-discriminatory reason for the employment action.

Courts have held that falsified employment application information is relevant in a subsequent lawsuit when the false information was relied upon in making the employment hiring decision.  In Johnson v. Honeywell Info. Sys., Inc., 955 F.2d 409, 414 (6th Cir. 1992), the Sixth Circuit Court of Appeals held that an employer would be entitled to summary judgment in a civil rights claim, if “the misrepresentation or omission was material, directly related to a candidate for employment, and was relied upon by the employer in making the hiring decision.”  See also Milligan-Jensen v. Michigan Technological Univ., 975 F.2d 302, 303 (6th Cir. 1992) (discharge justified where employee had omitted a prior DUI conviction from her employment application); W. Kelly Gregory, Inc., 207 NLRB 654-55 (1973) (Board refused to award back pay and reinstatement where driver failed to include on his employment application former employer that had terminated his driving employment because of his drinking problem); and Dotson v. U.S. Postal Service, 977 F.2d 976, 977 (6th Cir. 1992) (employee’s omission of important medical history concerning back injury and dismissal from two jobs due to this injury on employment application held to be sufficient for termination).

As the case law establishes, application fraud is a legitimate defense to an employee’s claim of wrongful termination and can be very helpful in obtaining a quick resolution to a claim of wrongful termination or discrimination in employment.    Unfortunately, the use of the employment application is a frequently overlooked step in the hiring process.  This critical document includes significant information and should be used for all hires.   The application must be signed to be effective and placed in the personnel file.

Rebecca Simkins is a member of Barris, Sott, Denn & Driker, P.L.L.C. where she practices labor and employment law, representing management.  This article is not intended to provide any specific advice.  If you have questions regarding this article or the topics discussed, please contact Ms. Simkins.  She can be reached at (313) 596-9319, e-mail: rsimkins@bsdd.com, at 211 West Fort Street, Fifteenth Floor, Detroit, Michigan 48226.
� Formally known as Rebecca Seslar.  
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