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Proposal 2 and Michigan Nonprofits
Understanding the possible impact of the constitutional amendment on nonprofit organizations in Michigan
This memorandum is a product of Community Legal Resources’ Proposal 2 Legal Team.

Community Legal Resources will continue to monitor the new law and update our clients with relevant information.

Clients should contact us with any specific Proposal 2 questions or issues.
MEMORANDUM

I. INTRODUCTION
The passage of Proposal 2 in Michigan amended the state’s Constitution to prohibit preferential treatment in the areas of public contracting, public employment, and public education.   The proposal became law on December 22, 2006. 
To assist our clients in understanding the legal implications of Proposal 2 for their organizations, Community Legal Resources assembled a team of volunteer attorneys to research the new amendment and advise our clients regarding the likely application of the law.  Due to the lack of court decisions, it is not possible at this time to make a definitive statement regarding the law.   The experience of other states with similar provisions, however, does provide some guidance.
California’s experience is especially instructive.  In 1996, California passed Proposition 209.  Similar to Proposal 2, the proposition  amended the state’s constitution to prohibit discrimination on the basis of race, sex, and ethnicity in public contracting, public employment and public education.  This memorandum looks at the aftermath of Proposition 209 and what lessons can be drawn from it for the Michigan nonprofit community.
This document is meant to provide information and a better understanding of Proposal 2 and the possible impact on Michigan’s nonprofit organizations.   It should not be substituted for legal advice.  In addition, it is not a conclusive recitation of what Michigan nonprofits can expect in the wake of Proposal 2.  
II. PROPOSAL 2 AND PROPOSITION 209
On November 6, 2006, Michigan voters approved an amendment to the Michigan Constitution to prohibit discrimination or preferential treatment by state and local government entities (including schools) based on race, sex, color, ethnicity or national origin in public employment, public education, or public contracting.  The full text of Proposal 2 reads as follows:

(1) The University of Michigan, Michigan State University, Wayne State University, and any other public college or university, community college, or school district shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting. 

(2) The state shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting. 

(3) For the purposes of this section "state" includes, but is not necessarily limited to, the state itself, any city, county, any public college, university, or community college, school district, or other political subdivision or governmental instrumentality of or within the State of Michigan not included in sub-section 1. 

(4) This section does not prohibit action that must be taken to establish or maintain eligibility for any federal program, if ineligibility would result in a loss of federal funds to the state. 

(5) Nothing in this section shall be interpreted as prohibiting bona fide qualifications based on sex that are reasonably necessary to the normal operation of public employment, public education, or public contracting. 

(6) The remedies available for violations of this section shall be the same, regardless of the injured party's race, sex, color, ethnicity, or national origin, as are otherwise available for violations of Michigan anti-discrimination law. 

(7) This section shall be self-executing. If any part or parts of this section are found to be in conflict with the United States Constitution or federal law, the section shall be implemented to the maximum extent that the United States Constitution and federal law permit. Any provision held invalid shall be severable from the remaining portions of this section. 

(8) This section applies only to action taken after the effective date of this section. 

(9) This section does not invalidate any court order or consent decree that is in force as of the effective date of this section.

Michigan’s passage of Proposal 2 was supported by the American Civil Rights Institute (the “ACRI”), a national organization founded by Ward Connerly.  Mr. Connerly, a California resident who has served on the University of California Board of Regents, led a 1995 Board of Regents’ vote to end the University of California’s use of race in admissions, and then went on to chair the efforts to pass Proposal 209 in California.  Proposal 209, approved by California voters in November 1996, contains nearly identical operative provisions to Michigan’s Proposal 2.  Proposal 209 provides:

(a) The state shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting. [Identical to Michigan’s section 1 identified above] 

   (b) This section shall apply only to action taken after the section's effective date. [Substantively the same as Michigan’s section 8]

   (c) Nothing in this section shall be interpreted as prohibiting bona fide qualifications based on sex which are reasonably necessary to the normal operation of public employment, public education, or public contracting. [Identical to Michigan’s section 5]

   (d) Nothing in this section shall be interpreted as invalidating any court order or consent decree which is in force as of the effective date of this section. [Substantively the same as Michigan’s section 10]

   (e) Nothing in this section shall be interpreted as prohibiting action which must be taken to establish or maintain eligibility for any federal program, where ineligibility would result in a loss of federal funds to the state. [Substantively the same as Michigan’s section 4]

   (f) For the purposes of this section, ''state" shall include, but not necessarily be limited to, the state itself, any city, county, city and county, public university system, including the University of California, community college district, school district, special district, or any other political subdivision or governmental instrumentality of or within the state. [Substantively the same as Michigan’s section 3]

   (g) The remedies available for violations of this section shall be the same, regardless of the injured party's race, sex, color, ethnicity, or national origin, as are otherwise available for violations of then-existing California antidiscrimination law. [Identical to Michigan’s section 6, referencing California instead of Michigan]

   (h) This section shall be self-executing. If any part or parts of this section are found to be in conflict with federal law or the United States Constitution, the section shall be implemented to the maximum extent that federal law and the United States Constitution permit. Any provision held invalid shall be severable from the remaining portions of this section." [Substantively the same as Michigan’s section 7]

III. APPLICATION OF THE LAW
A. Standing
If a person seeks to challenge a nonprofit’s program under Proposal 2, that person must first establish that he or she has “standing” to pursue such a claim.  Standing means only that the party has a legal right to pursue his or her claim.  So the fact that a party has standing to challenge an action under Proposal 2 does not necessarily mean that the party will prevail in a lawsuit.    

Michigan has tough standing rules.   A plaintiff has standing to sue in Michigan courts if: (1) the plaintiff demonstrates that his or her legally protected interest has been injured by the action, and that injury is (a) concrete and particularized, and (b) actual or imminent; (2) the injury is fairly traceable to the actions of the defendant; and (3) it is likely that the plaintiff's injury will be redressed by the relief requested. 
  The plaintiff must also show that there is a genuine controversy between the parties, and that he or she has a substantial interest that has been or will be detrimentally affected in a manner distinct from that of the general public.
 

The California experience suggests that it may be difficult to get standing to challenge an action under Proposal 2.  All of the California suits have been dismissed for lack of standing.  In Blumhorst v. Jewish Family Services of Los Angeles
, for example, the California Court of Appeals dismissed a  challenge to state-funded domestic violence shelters in California for refusing services to men, because the plaintiff did not need housing when he sought to be admitted to the shelters, and, therefore, had not actually suffered any injury.  

In another California case, Coalition of Free Men v. State of California,
 the Court of Appeals dismissed a suit challenging 81 California statutes and 4 regulations that excluded men from certain public benefits, including domestic violence protection.  The Court of Appeals concluded that the plaintiffs did not have standing as taxpayers because the plaintiffs failed to cite specific facts and reasons for a belief that some illegal expenditure or injury to the public was occurring or would occur as a result of the defendant's actions.  The plaintiffs also did not have standing as citizens, because they neither contended nor presented any evidence that suggested they had incurred, or were threatened with, any harm, and the statute under which the plaintiffs sought relief did not otherwise authorize a general challenge.
B. California State Attorney General Interpretation of Proposition 209

One concern about Michigan’s Proposal 2 is the scope of its prohibitions.  The California experience suggests that they will be applied narrowly, limited to “pubic employment, public contracting and public education” and not reaching private nonprofits.  

The California Attorney General has generally stated his interpretation of Proposition 209 as ‘limited in scope.’  In his only formal opinion on the issue, he specifically held that it was “beyond dispute” that the measure applied only to ban preferential treatment in “the areas of public employment, public contracting, and public education.”

The opinion, issued on June 30, 1998, reviewed  a section of the California Corporations Code that required the Secretary of State to “maintain a registry of women and minorities to serve on corporate boards of directors.”    The opinion concluded that this requirement was not prohibited by Proposition 209 because it played “no role in facilitating public employment, contracting, or education. ” 

    Significantly, the Attorney General found that the language in the Proposition, which is identical for all intents and purposes to Michigan’s initiative, “by its own terms” did not “purport to apply to every distinction made on the basis of race, sex, color, ethnicity, or national origin, but only to discrimination or preferences in the operation of public employment, public education, or public contracting.”   This interpretation was also in line with the California Appellate Court’s 1996 opinion in Lungren v. Superior Court (1996) 48 Cal.App.4th 435, 442, in which the court upheld the validity of the ballot summary prepared by the Attorney General, stating in part that “any statement to the effect that Proposition 209 repeals affirmative action programs would be overinclusive.”

C. California Nonprofits Post-Proposition 209
According to CLR’s research, the activities of California nonprofit organizations have not been negatively affected by the passage of Proposition 209.  There are no documented cases or reference materials that apply Proposition 209 to non-profit, community-based, charitable, or other non-governmental organizations.  This has been confirmed by direct contact with a number of California nonprofits.  

Those research results are consistent with the prediction of the supporters of Proposal 2.The Michigan Civil Rights Initiative (“MCRI”), which raised funds and coordinated support for Proposal 2, denied Proposal 2 will end all affirmative action, prevent screening for gender-specific diseases, eliminate domestic violence shelters, etc.  The  “Resources” section of its website (www.michigancivilrights.org) includes links to various California sites noted by the MCRI as establishing the continued existence of women’s organizations and sports at public universities, governmental affirmative action offices, and public university support for “underrepresented” students.  
It appears that  Proposition 209 is being applied in a manner that adheres to an exact reading and interpretation of banning preferential treatment in the areas of public education, public employment and public contracting.
IV. CONCLUSION
Although it is difficult to predict how Proposal 2 will be applied and interpreted in Michigan, the California experience, with a similar constitutional amendment, is instructive:

· It will be difficult for a party to achieve “standing” to even bring a lawsuit alleging a violation of Proposal 2.

· Proposal 2’s scope is likely to be confined to the areas of “public employment, public contracting and public education”, and not extended to reach programs operated by private non-profit organizations.

If the California experience holds true in Michigan, the operation of non-profits here are not likely to be adversely affected by Proposal 2.
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